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3, ‘The facts of thls case present an unusgual question inasgmuch
as| mode of living in the area concerned, presumably over
a reagonable period of time, does not coincide with the statutory or
regulatory expectations. Concededly there are elements in
case which obviously were not within the contemplation of TL‘T@ sﬁrwrlu
or regulations and yet, on the other hand, there are elenents which
obviously apply. Where the elements are present, the problem is not
difficult. Where the elements are absent, however, a matter basically 25X 1
of administrative policy or determination appears to be involved. There
are presented herein four hypothetical sets of facts wiiich may serve
to affect the various righis or benefits to which an employee stetioned -
aboard is entitled: ‘
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bosrd which the employee is quartered
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e 8s While the ne}. mmrd whiah the enployee is quartered js an-

ins wrr aghore,

oY t ig clsar that livice quarters alloeances are
gracted in those lus .}cna where Quarters are am: available or are not
fuwnished, It is clear tiat so long ae an officer or employee raintaing
and pays for ils quartc.s at hle poet of assignment, he lg entitled o
the rates preseribed by the ! tand&rdixed Allowance Regulations. (fee Sec,
3lh et see xﬁf‘fg)

{2) Cost ﬁf dvine Allo . Cetctlon k.1 of the 5ak defines
post sllewence ag boing o coel of ilving zllowance granted to an offi-
ger or ¢gployer st hie port abroad wiere the cost of Aving is propor-
tionately so bigh that an ellowence i& necessary W cnable the offlecer
or esployec to carry on hip work efficlently. Sfection 1.2 of the sare
roegulations ~rovideg as follows: .

25X1

"L.2 Compuncenent of Orant.

The grant of & post allovence to an off imr er ©ttie
ployee meplcned to & post sholl commence on the date
of his arrival st the post, the date of e,ntmmc on
duty 17 he 1s appointed locally, or ithe date of ag-
sdomeent, whichever is the latest, except tmt » when
the arrivel of an officer or aployee 8t 5 new post
is delayed by remson of hieg belng crrdrmd to report
at another place for consultation or temporsry detail

«nd his femily arrives at the post before him, the
grant shall coumence on the date of the arrival of
bhls fardly.”

Bection L.l a. of the 2% provides as follows:
*hok Contimuance of Srant Durine Absence fyo. Fost,
a. Thile an officer or enployee remaing within the

eountry or countries of agelgmment (sec pmcs,

1,5e and 9,1); and 1s in a pay etatus, wnless tere

minated under ssotionm 4,31 to L.33s0
Bince coet of living allowance ir considered to be excluelve of quarters
{inciuding heat, fuel and light), sud since fyor the assumed fa ts he is

exposed to the cost of Aving of the area conccrned subgtantlally as
much ap any other civlillan, officer, or employee 1o the arca, there would
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appesr 1o bLe no 1@@:1 sbjcction to his being psid the sprlicable Dost
allowancg, Thore sre el.c* ents involved which are sugpestive of the
appropristencer of considering er the assuned {ascte  2811A
as an uvnelassilied post. Jflowever, this 1o for sdministretive cognizacce.

(3) Post Dirferentisl., Scetions 102, 103 and 10h of Evecutive
Order 10000 pYoViCE 6 LOLIOWSS

{ AREY £ erviyon-

. A8 2y of Jlale phal Yo tim TS t,ufr y HUD=
,‘ to &gﬁelimt.le law, (a) &eaigwwta places in forelmn
areasy having condltions <L envivomnent wiich differ sibe
stanticlly frox conditdons of coviromment in the Wnited
Statcs and varrant additional ems:;yecmatim a8 a recrull-
memt L@entive:, {b) fix for each such -lace the additionml
rete or rates of carpensation 1o te pald by risson of such
eoviromment pursuant to gection 207 of the Aet, aficy siv-
ing due consideration to the degree of e wiremsentel AL L
ferencey and {¢) prescribe puch Iurther regulations, povern-—
ing such corpeneatlon, as moy be necegeary. 28d1tional come
pensation so fixed iz hereafter in tids Part relerred to as
orelmn nost d{fcerentisal,!

433 . noet differentiel., The Sec-
retary of Shate nay establish a foreign post differenidal
for amy ; }.xce when, and only whe, the place Linvolves any
one or pore of the : allwiﬂgs (a) extraordinerily diffie
eult living conditicre, (b) excessive physicel hardship,
or {c) notably unhealthf.l conditione.

fubject to provisions of sec-

% 1 ' i of this Card, vvery execu hum dg-
Wﬂt, iﬂdegezﬁﬂnt eatab}.i&hmn £, and vﬁmll; owned
Governzent nm‘g?m.tim ghall pay a forelm poat differen~
4ial fixed wwler section 102 hercof to sach of its am—
ployees whoee Wesic cornensation le fixed LJ ﬁmﬁ%{%‘/& and
who is located at the wt for wilch that difforeniia] hae
been fixed.*

Section 325,1 {g) s Foreign Service Regulations, FART 325 ALUITLOUAL OO
FEBEATION IN POREIOR AREAS 'y defines the terms %or asslgwéent or %on
transfer® se follows:

“(g) 'Om sssigmment! or 'ton lransfer! at a post of duty
meang officislly occupying 3 position Jocated a* the
poet, reographlically and cwmimtiﬁmng, fryd hav.mb
afficiz]l headguarters at the post for trovel und other
adpinistrative murpotes.”
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Bection 385.2 of the same regulations, ;rovides as follows:

Apencies ed, Subject to gection 20‘? ol

L Tat T he Ixecuiive Urder, and the pregulations
ia ﬁs..’w gzs.rt, every executive department, indeperdent ce-
tablistment, and wholly owned Jovernzent corporation shall
pay & forelgn post differenti dl fized under % 325,11 to each
of its civilian crployres whose baslic compensedion le fixed
by statute and who is located, on assignrent, transfer, or
detail, at the post for which that Qifferentisl has been
fized,"

Section 325,5 provides,in part,ce follows:

32565 § 7 post differential. The

[owing snall covornm the “ﬂymwt ol foreign post diifer-

eﬁtial under ﬁle regwlations in thie pert: 25X1
{a) ?wmnts shall begin as of the date of arrival at

the post on acsl; manﬁ, Wensler or am;n, and shall sﬁop

as of the close of Tuslness ¢n the Jnte of departure J,rm

the post for separatlon, tmmfer, or deteily, exeept that

in the case of local recruitment aachpa wenhs shall b in

and stop ag of the bvegdnnics arx; end of enployment at t;m o

Section 102 of wxecubive Urder 10000 enphasizes the ecishence
of an environmental difference ag uarranting sdéitlonsl compensution
to serve as 8 rocrulteent incentive. It will e soted later in this
meporandus Uat] |case 15 based on a theory wiich is in-
wniistenﬁ, in part, Wil (he underlying theory of tie post differen—
tial,

Bection 103 of the :zame order requires that the estebilisho ot
of a foreigh pest differentinl be based on extraordimerily 4ifficult
living conditions, excesslve physicel Lardships, or notebly unhcelihe
ful conditdons, It wld oppear to be 2 matter of aduinistrative lue
terest o co slder wietier the conditions exieting 2t the port, having

in midf rode of Mving, are luconsisbent with the condi-
tiong wil : ~ the post difforentisl and thus wmerrant additional
compens2tion ag & reeruiiment ingentive,

Beetion 104 provides thet every agency shall pay & forcign sost
differenti-l to %t:h of its exployees whoce basic ca ‘,«amt.e“ il Jixed
by statute ard wio is logated at the post Jor which thed differentlil hes
been fixed. This is cozented upon below Ln comncction wiih Section
325,2 o7 the Forcism Service Replatlons.

Bection 325.1 (g) of the Forcirn forvice Rezulatiane sistes
that the terme therein etf‘med pesn e:;ff‘icml}.y mwpyx, C a po.,z.w’:iw ilo-
cated at the m@t 1334000 4 LS 1 aml havi fnf' T -
¢lal headguarters at the ' el ang otk Durposes. Inasiuch
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dutlies cull for Lis helop cleewhers for teamoorery duly

for cobstRnSial pevlode of tinme, it sppears wp@rwrmﬁe for aémnim%m-

tive @mgsidg:rz*tian ag tq vhetuer hey =t &il times, bes ihe "geopradilcal
progence” comtemplated by ibe repgulations cuncorned.

Section 325.2 of the same regulations rw&t&%a Section 10h of
Executive Order 10000, nauely, that the post dirfercntisl is payable to
ﬁa&m eiﬁliem mmlmea vhose baslic corpensatio: is fixed by statute

has been fixed, It appears (o be of fDurther adcinlis-

as contemplated by the rigulations. 5o Iong @€ hiz [

e performing uumw, an alTlitative ad-
SFTTaTEve b FTmTion Would appear s.{ficicnt to entitle hin to the
pos% ﬂdfvrmml In pacsing, it 1s noted that the offieial Jdispatch
which inlilally raised the issue involved appears o strees the Jjugtle
fiomdlon ol the post differential on the buasie of an economic arruwent
rather then an envirommental lfference warranting additional conpensa—
tion 28 2 recraltment iocentive.

+ sbodrd which the epployee is cusrtered is sachored
wmte is oot maly £ Qunrtera HBLOTE ,

(1) M is clear that tic officcrs and erployees are
net entitled 1o any we vhere Mving quarters, including heet,
fucd and light are lurnighed, in govermenteswmed facilitics.

L a. (2}

{3) Post ﬁiffe,mntial. The st.atcw:*s nade L paragraph ) a(3)
hersof appear to be ejually appl le with the ,A}L&ti o that be g
qusrtercd aboard the Flag sm;; o lu wppear Lo rauve CIE
rore degrec Ironm "eovirsmsental conditions.® Ve oLsIVE TOLE &E & uat-

on apslguont, transfer, or duty at gmst Tor whileh 55y

‘t:‘ativs in"%&re. st to consider ’:‘;httl"..(:l‘l: iz "locuted &t the %aﬁﬁl 25X1

25X1

ter of porsible aduinietrative intorcet, Ite mere presence alone appareni~

1y would not alford a s.ificlent base for ﬂ@m‘ﬁ}iﬁtﬁf*tﬁ.‘?ﬁ decloion.,

€ Uhile the shis de an the Ligh seasg.
o i

{1} Guartcrg. 5o long o8 #n offic r or crployee noints e and
pays for hds Guerters ab le soc t c:f rfm_; ere il B f;‘rrmt ‘..umm vies while
the officer or aployee is tomporsrily sboent umicr orders fros the posts

fve Sedtlon 3.h f.AL0,

{2) Cost of Livinc slilowence. Secetion hoh (8) and (b) of the
‘bl mrovidee zs o wot .

"hels Contdaysnce of Crant Tuwlis ibcence fYor Posts

a, ¥hile an officer or at:@lmm rexaing within the
country or comitrdes of assiznment (ac_s; gece,
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1.5e and 9.1), and is in a pay slatus, unless ter-
minated under sections L.31 to L.33;

*p, While an officer or employee with family is temporaris-
-1y absged® under orders from the co-ntry or couniries
of aisaig&ent and his family remaine in the country
of asslignment,

Under the assumed facts, m1ess| |family rensins in the 25X1
country of assiprment, there would appesr o be no reascn for the con—
tinuance of his cost of living allowance while absent froc his post on
texporary ordere.

{3) Post Differential. On the agsu at an adrdinistrative
detcrminaTlon has been nade entitling to the post cirffern=- 25X1

tial, it is provided in the rcgulatious tha Sayment shall begrin as of
the date of arrival at the post cn assigmment, transfer, or detail, and
cease as of the close of business on the date of departure frov. the post
for separation, transfer, or detail ... In this comnection Section
328,1(h) of the Foreisn Service Regulations, additlonal conpensation

in foréign areas dcfinee *detail” as follows:

#(h} "On detail® at a post of duly means performing lem-
porarily at a post other than ihe post of regular assignwent,
dutiep which involve carrying out functions of the post to
whick detailed, An employee 1s not %on detail® to a post il
he ig there temporarily, in a travel status, performing duties
in comnecticn with the duties of his regular posiiion at another
post.®

(4) Per Diem, Paragraph 45 of the Standardized Govcrmeat Travel
Regulstions ae arended, provides thet the rates of per diem in lieu of
actusl expense for subsistence authorized by law refers to ite maximio:
sllowable not the minimum. It is provided farther that it is the re-
sponsibility of heads of departzents and establisiments Lo determine
that travel orders authorize only such per diem as is Justiticd by the
pature of the travel. Care is required te prevent the fiving of & perscyq
diern rate in excess of that required to meet the necessary authoriged
expenges. It appears, thercfore, that the employee is entitled to &

reasonable per diem while the ship is sway fran its base,
WIs principle is coufirmed in our own Administrative Iz:s‘mmnu-j—lu -
paragraph 1.h.{(1)

d, Wnile the ship is temporarily anchored at other foreigm ports.

{1) GQuarters, {See preceding paragraphs.)

{2) Cost of Living Allowance. (See preceding paragraphs. )

SEGHE &
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(3) Pogt Differential. The statemente pade in ihe preceding parée
graphs appea¥ to be equally applicsble in the &53"3&@(&@1’&8%;{&2&: It 1s to
be exphasized thst wiere sn adninistrative doterrimation hep been zade as

to the eligivility of the individusl to the poet differenticl, that pay-
ment of the poet differeritial shall be continued during the period of -
temporsry absence, (Adinistrative Instruction 30-1/1 paragrazh 2 C(h)(a))

{k) Per Diem. The issue spplicable nore ie the fixing of & per
dlem rate wilch 1o Jjustified by the mature of the trevel. It is asreed
tiat vhen the Flagship is at other ports snd the majority of the individual's
dutiee i volve liaison aghore, tiat the applicable per diem of the pori 25X1
station less 207 for quarters furnished le an acceptable stendard,

£ %5y have sleo iuguired ag to wvhether the classilication gf|

gr & diffevential poet is Luclusive of ;] You have noted that 25X1
hag sob been Acglignated as & differential post altbough it 1s clas-

silied ag a cort of [ |under the Standordised Allowance Regulations. I have

been advised by appropriate admin’sirative channels of the Tepariment of Itate _
that| lis reparded ap 8 part of and is included in Thus the 25X1
asampiion in vour finel peragraph ls not only corrcet but conlirmable by exteting

and svallable sdoinistrative precedents of the Departient of ftate,

25X1
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